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THE D.C. MEDICAL CONSENT LAW: MOVING
TOWARDS LEGAL RECOGNITION OF KINSHIP
CAREGIVING
Randi S. Mandelbauml
Susan L. Waysdorf2
L

INTRODuCTION TO THE MEDICAL CONSENT LAW AND KINSHIP CAREGIVING

In 1990, in the District of Columbia, over 27,000 children under the age of
eighteen, or 23.4% of all children, were living in the care of an adult other than
their parent or a foster parent.3 This was a thirty percent increase from the 1980
data for the District of Columbia.4 Nationally, over the past decade, these figures
increased sixteen percent.0 Today, for adult relatives, primarily grandmothers,
aunts, and close family friends, who step in to raise the children of their relatives
or friends, private kinship caregiving is both a legacy and a matter of survival for
the next generation.'

1. Visiting Associate Professor and Director, Juvenile Justice Clinic, Family Povcerty Division,
Georgetown University Law Center; B.A., Brandeis University 1985; J.D., The American University,
Washington College of Law 1988; LL.M., Georgetown University Law Center 1994. I would like to thank
Professor Peter Edelman for his unending support and encouragement and for giving me the wonderful
opportunity to assist him in designing a clinic that emphasized student learning as well as sorial change. At
the time of the events described in this article, the Juvenile Justice Clinic, Family Poverty Division, at the
Georgetown University Law Center was directed by Professor Edelman.
2. Assistant Professor of Law and Director, HIV/AIDS Legal Clinic, District of Columbia School of
Law; A.B., University of Chicago 1972; J.D., University of Maryland 1991. Brief portions of this article
appear in Susan Waysdorf Families in the AIDS Crisis: Access. Equality. Empowerment and the Role of
Kinship Caregivers,3 TEx.J.WOMEN & L. 145 (Spring 1994).
We both would like to thank and recognize Brenda Sheperd-Vernon for her dedication and commitment
to improving the lives of kinship care families.
3. Arlene F. Saluter, Marital Status and Living Arrangements: March 1991, US BUtREAU OF THE
CENSUS. CURRENT POPULATION REPORTS. SERIES P-20. No461, Apr. 1992 at 9; See also CIULDRtN's
DEFENSE

FUND. HELPING GRANDPARENTS (AND OTHER RELATIVES) CAPE FOR CHILDREN WITH SPECIAL

NEEDS (March 12, 1993) (on file with authors) [hereinafter HELPING GRANDPARENTS].

4. Id.
5. Id. Nationally, approximately 940,000 children live in households headed by their grandparents. This
constitutes approximately 1.4% of all children in the United States. At least another two million live in homes
with both their grandparents or grandmother and one parent. Id.
6. The term "kinship care" was first popularized by the influential study by CAROL B STACK. Au. OUR
KIN (1974), in which the author documented the history and importance of extended kinship care networks in
the lives of African-Americans.
In this article, kinship caregivers are defined broadly to include anyone who is caring for a child who is
not the child's natural or adopted parent or foster parent.

280

MEDICAL CONSENT LAW

The concept of kinship care is not a new phenomenon. In fact, in many
communities and cultures, extended family caregiving arrangements have existed
for centuries.7 What is new are the problems kinship caregivers encounter and the
growing number of kinship care situations that exist today. The social realities of

the 1990s

-

deepening poverty, especially in communities of color, increased

incarceration of mothers who are single parents, parental AIDS, the crack
epidemic and other substance abuse addictions, teenage pregnancy, crime, and
parental absenteeism have caused an exponential growth in kinship care
arrangements. Private or informal kinship caregiving has experienced a particular
growth, serving as a necessary survival mechanism or safety net for children left at
risk in these communities.
While the causes of kinship care may vary, kinship caregivers generally face a
consistent set of obstacles and problems when they interact with various legal and

governmental institutions in order to acquire services for the children. The laws
governing these institutions and agencies were not designed to accommodate the

kinship caregivers' needs, nor those of the children in their care. Most state and
local governments, including the District of Columbia's, have been markedly slow
to adapt their laws, regulations, and social service and educational institutions to
the dramatic growth in kinship care.
One significant need of many private kinship caregivers is the attainment of
some degree of legal authority in order to consent to medical and educational
services and decisions concerning the children in their care. Currently, in most
Also, for purposes of this article, we adopt certain terms as defined in MARIANNE TAKAS, AMERICAN BAR
ASSOCIATION CENTER ON CHILDREN AND THE LAW. KINSHIP CARE AND FAMILY PRESERVATION: A GUIDE FOR

STATES IN LEGAL AND POLICY DEVELOPMENT (1993). Specifically, the term "private kinship care" refcrs to
those extended familial arrangements in which the kin or the parent, rather than the state, holds legal custody
of the child. In this sense, private kinship care is distinguished from "kinship foster care" programs (and
similarly from traditional foster care programs) in which the child has been removed from the parental home
by the state. In these situations, the state maintains legal custody of the child, but the relative is allowed to
care for and maintain physical custody of the child. On the other hand, private kinship carcgivers. or informal
kinship caregivers, rear the children outside of the control or official authority of the state and child welfare
agencies. This article focuses on the laws as they apply to private kinship caregivers, who constitute the great
majority of kinship care homes.
7. A more in-depth analysis of inter-generational child rearing arrangements is beyond the scope of this
article. For an extensive survey of the literature on this subject, see MEREDITH MINKLER AND KATHLEEN ROE.
GRANDMOTHERS AS CAREGIVERS: RAISING CHILDREN OF THE CRACK COCAINE EPIDEMIC (1993) (recognizing
that in African-American communities, grandmothers have historically served as safety nets for children
whose parents are unable or unwilling to provide care). See also STACK. supra note 6 (discussing the role of
African-American women as the unsung heroines of three generations); Waysdorf, supra note 2 (discussing
the increase of kinship care arrangements over the last decade as a response among families to the AIDS
epidemic and the phenomenon of AIDS orphans).
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states, as well as the District of Columbia, the only options available to kinship
caregivers for securing rights and responsibilities over the children in their care are
filing for custody or adoption, under traditional family law codes,8 or petitioning a
court to have the children deemed to be abused or neglected. 0 None of these
options are well-suited to kinship care situations. 10
The nuclear family, rather than the extended family, has been the premise at
the core of traditional family law. Most state child custody statutes were written
contemplating the divorce of the child's parents and an ensuing custody battle.
Problems concerning notice, service of process, and burdens and standards of proof
all emerge when the party seeking custody or guardianship is a non-parent, such as
a grandmother."" In addition, a grandmother may not be psychologically or
emotionally able to file for custody or adoption of her own grandchildren, or
willing to argue that her own child is an unfit parent. In fact, many children in
kinship care arrangements may not need this level of protection, nor the family the
degree of intervention triggered by an abuse and neglect petition.
Consequently, many kinship caregivers lack any kind of legal authority over the
children in their care. Thus, they confront serious obstacles when they attempt to
meet the basic needs of the children. Obtaining medical treatment for the children
is one such problem. Many hospitals, health clinics and other health care
providers, fearing liability, have refused to provide even immunizations and routine
medical care to children brought in by non-parents. This has particularly been the
case when the caregivers have lacked legal custody or some other form of legal
authority to consent to medical decisions on behalf of the children.11 The children

8. D.C. CODE ANN. §§ 11-1101. 16-4503 (1981); DC CODE ANN. § 16-911 (1981 & Supp. 1994).
9. D.C CODE ANN. §§ 16-2300 et seq. (1981).
10. A third-party custody transfer filed in the District of Columbia Superior Court. Family Division
requires the plaintiff, for example a grandmother, to sue the natural parent or parents of the minor child or
children. In order to be awarded legal custody in contested matters, the third party, or other kinship caregiver,
generally must overcome a parental preference presumption by proving that the natural parents are unfit or
unable to care for the child or children. See Joan H. Strand, The Nuts and Bolts of Preparing.Filingand
Serving a Complaint for Custody and Related Proceedings, In FAbILY LAW CHILD CUSTODY TL'tNi.NG
MANUAL 100 (Ronald H. Davis et al eds., 1992). For a broader discussion of the failure of traditional family
custody and child welfare laws to meet the needs of kinship care families, see generally Wa)sdorf, supra note
2.
11. Other problems arise when the parent or parents cannot be located or cannot give consent due to a
disability.
12. The general rule in the District of Columbia is that, with certain exceptions, a parent must consent
to medical treatment for a minor, and that a health care provider who acts without such consent has
committed an assault and is liable for damages. Barnett v. Bachrach, 43 A.2d 626. 627 (D.C. 1943), ited
with approval in Kozup v. Georgetown University. 851 F.2d 437. 439 (D.C. Cir. 1988). See Memorandum
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then suffer from a lack of necessary medical treatment, immunizations, and
preventive medicine. In addition, the children and their caregivers lack the security
of knowing that medical care and attention can be received, if needed.10
Therefore, more flexible and less intrusive legal alternatives are needed to
protect children, while simultaneously building on the strengths of the extended
family."' This is best accomplished by expanding the statutory definitions of family
and the legal options available to the families. Only by creating new familysensitive laws which promote self-determination and family integrity will the
families' needs truly be met. In this way, children will be protected and the kinship
caregivers will be empowered by the process.
To begin to address the needs of kinship caregivers, the Council of the District
of Columbia' 5 passed Bill 10-15 "Authorization for Medical Consent for a Minor
in the Care of an Adult Other than Parent Act of 1993" (Medical Consent Act). 0
The legislation creates a simple and effective mechanism for parents, legal
guardians, or legal custodians to convey the authority necessary for another adult
to consent to medical treatment on behalf of their child.'1 This new law recognizes
the right of a grandparent, other relative, or another responsible adult to consent
to any type of physical, mental or dental health evaluation or treatment for a child
who has been entrusted to their care.' 8
Specifically, the law provides for a simple process whereby the child's parent,
legal guardian or legal custodian can sign a document conveying to a chosen adult
from Vanessa Ruiz, Deputy Corporation Counsel, Legal Counsel Division, to Janette Hoston Harris, Associate
Director, Office of Intergovernmental Relations, concerning Bill 10-15, (Authorization for Medical Consent
for Children in the Care of Adults Other than Parents Act of 1993) (on file with authors).
The bill is intended to address the problems raised by the growing number of children who are informally
placed, i.e., left by their parent(s) with neighbors, friends and relatives. The people taking care of these
children have had a difficult time getting medical care for these children, even when they are able to show
that the parent has said that they may take the child in for treatment. Private medical providers are not
the only source of the problems. The D.C. Public Schools and the Department of Human Services have
been reluctant to provide vaccinations and other medical treatment for children in this situation.
Id.
13. See testimony of Shirley Hairston and Vernell Myers at the Public Hearing for Bill 10-15,
Authorization for Medical Consent for a Minor in the Care of an Adult Other than Parent Act of 1993,
included in Report and Summary by Linda W. Cropp, Chairperson, Committee on Human Services, Council
of the District of Columbia, June 3, 1993.
14. See TAKAS. supra note 6, at i, 5-7.
15. The Council of the District of Columbia is the legislative body for the District of Columbia, and is
the legal equivalent of a state legislature. LYNN HELLEBUST. STATE LEoIsLATIVE SOURCEBOOK 87 (1994).
16. DC CODE ANN. § 16-4901 (Supp. 1993).
17. Id.
18. Id.
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the authority to consent to medical care for the child. 10 If such a conveyance is
documented, it must be honored by the health care provider or facility.20 The law
includes a form; however, it does not mandate that this form be used to the
exclusion of similar writings.2 1 The law provides immunity to health care providers
from civil liability for treating a minor child if they relied on a written conveyance

of authority in accordance with the statute, but not from liability for medical
negligence that may result from such treatment."
Although this law is limited in scope, it is an important step in empowering
kinship families. First, it removes a major obstacle kinship caregivers have
encountered in their efforts to provide adequate and timely medical services for the
children in their care. Second, it marks a beginning in the kinship care movement
in the District of Columbia to create alternatives to traditional custody and
guardianship laws. Finally and of equal significance, the legislation was initiated
by kinship caregivers themselves.
The legislators and drafters worked with a grassroots coalition, the D.C. Kinship
Care Coalition.2" This organization was started by a number of grandmother
support groups2" and comprises kinship caregivers, advocates, social workers,
policy analysts, legal services attorneys, and other interested members of the
19. D.C. CODE ANN. § 16-4901(a) (Supp. 1993).
20. D.C. CODE ANN. § 16-4901(c) (Supp. 1993).
21. D.C. CODE ANN. § 16-4901(b) (Supp. 1993).
22. D.C. CODE ANN. § 16-4901(e) (Supp. 1993). See also Memorandum from Ruiz, supra note 12:
The intent of the legislation is to encourage medical providers to treat children under these circumstance;
while a medical provider might be able to rely on a delegation under common law without a statute, the
bill would expressly excuse medical providers from liability for treating a child without parental consent
if the caregiver provided an adequate authorization form. Medical providers should be more willing to
rely upon a statute than upon a legal argument that is sound, but not as yet on the books. Id. [emphasis
in original]
23. The D.C. Kinship Care Coalition was formed in early 1992 with the help of the D.C. Commission
for Women, an agency of the Office of the Mayor. The Commission used grant funds received by the District
of Columbia from the D.C. Office on Aging, as authorized by the Older Americans Act of 1965. 42 U.S.C.
§ 3012(a)(5) (1988), and as administered by the U.S. Administration on Aging's Project Care.
24. See HELPING GRANDPARENIS. supra note 3, at 2. More than 150 grandparent support groups exist
in the United States, with at least one in 42 of the states and the District of Columbia. Id. These groups have
been started by the grandparents and other relatives themselves, by public health and child welfare agencies,
and by hospital and clinical social work staff. Id. National networks of grandparents also have been formed,
including Grandparents United For Children's Rights, based in Madison, Wisconsin. and ROCKING, Raising
Our Children's Kids: An Inter-generational Network of Grandparenting, Inc., based in Niles, Michigan. Id. at
3. In addition, national organizations are now beginning to address policy reforms to meet the needs of kinship
caregivers, including the Children's Defense Fund, The Child Welfare League of America's North American
Kinship Care Policy and Practice Committee, the American Association of Retired Person's Inter-generational
Task Force, and the American Bar Association's Center on Children and the Law. Id.
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community. In addition to formulating and advocating legislative initiatives, the
Coalition also promotes needed policy reform, sponsors support groups for
caregivers, and holds trainings for caregivers on accessing services and public
assistance.2 5 By attending Coalition meetings and working with individual
advocates, the kinship caregivers were able to voice their frustrations and concerns.
Consistently and compellingly, caregivers expressed the desperate need for some
degree of legal authority over the children in their care, including the authority to
make medical decisions and access medical services for these children.
This Article will discuss the many different factors which have led to the
tremendous increase in the number of kinship care situations. These conditions,
discussed in Part II, provide the backdrop and document the purpose and need for
the Medical Consent Act and for additional local legislative initiatives which are
now being drafted. Part III will describe the legislative history and the successful
drafting process of the Medical Consent Act. An analysis of this legislative history
will illustrate the significance of working with a grassroots coalition, especially
when the members, leaders, and constituency are the direct and intended
beneficiaries of the specific legislation. Finally, Part IV will demonstrate how this
limited, but important, law fits into a larger framework of legislation being enacted
and considered in other states and on the federal level.

II.

KINSHIP CARE. THE LEGACY AND THE CURRENT PHENOMENON

While kinship caregiving has a rich and varied history in the United States, it
has experienced a phenomenal growth in the last decade. 28 This growth has been
due to the changing role of the extended family and the multiple social crises
facing the American family today, such as the crack and AIDS epidemics. Kinship
care, particularly that provided by grandmothers in poor African-American
communities, has played a critical role in keeping families together in the face of

25. D.C. KINsHIP CARE COALITION POSITION STATEMENT (May 24, 1992) (on file with authors). The
Coalition's stated purpose is the following: (1) to support the interests of children being raised by relatives- (2)
to provide support to the many kinship care providers and their families in the District of Columbia; and (3)
to promote govemment and community-based solutions to the problems faced by kinship care families.
26. In 1991, 1.4% of all children nationally, or approximately 937,000 children in the United States,
lived in households headed by grandparents. Memorandum from Robin Scott, Children's Defense Fund, to the
D.C. Kinship Care Coalition I (Dec. 1, 1992) (on file with authors) [hereinafter Children's Defense Fund
Memorandum].
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poverty, racial prejudice, institutionalized racism, and injustice.2 Indeed, kinship
caregiving has been the hidden safety net providing for the continued stability,
sustenance, and survival of hundreds of thousands of children nationwide who
otherwise, in the face of parental absence, death or inability to provide care, would
have become wards of the states and participants in the states' foster care
programs.
Increasingly, children also are living in home arrangements composed of a
kinship caregiver as well as the children's parent or parents. Such parents may
be experiencing a diminishing ability to parent due to illness or substance abuse. 20
In these "subfamilies," the kinship caregiver is likely the head of the household,
acting as caregiver to both the children and the children's parent or parents.30
Poverty, high rents, the need for assistance in child care, parental unemployment,
and homelessness also have brought these "subfamilies" together. In addition, the
growing prevalence of single parenthood has led to a rapid increase in the number
of children with single parents living with a caretaker relative.31
The crack epidemic and the changed demographics of the AIDS epidemic have

27. In understanding the phenomenal growth over the last decade of kinship care, one must look at the
racial and economic disparities that underlie it. Most children who live in kinship care arrangements are
concentrated in poor communities of color, particularly African-American, Native American and Hispanic
communities. In urban centers like the District of Columbia, where African-Americans comprise a majority of
the population, this racial disparity is even more prominent than the national figures reflect. Nationally,
approximately 12% of all African-American children live in the home of their grandparents, compared to 6%
of Hispanic children and 4% of white children. This does not include households in which the parents remain
in the home and grandparents live with them. See TAKA. supra note 6. at 1. Black children are four times as
likely to live with their grandparents as white children. See HELPIN GRANDPARENTS. supra note 3. at I. See
also MINKLER AND RoE. supra note 7, at 28; STACK. supra note 6. at 24 ("The black urban family. emb-dded

in a cooperative domestic exchange, proves to be an organized, tenacious, lifelong network.") A more detailed
discussion of the economic and racial disparities inherent in many kinship care arrangements is beyond the
scope of this article.
28. This living arrangement is known as a "subfamily". CInLDFLAsH. Vol. I. No. I at I (quarterly
bulletin of D.C. Kids Count Collaborative).
29. In 1991, 937,000 children lived with their grandparents without either parent and at least 2 million
more children lived with their grandparents and at least one parent in a "subfamily" type kinship care
arrangement. Children's Defense Fund Memorandum, supra note 26.
30. CHILDFLASH, Vol. 1, No.1 at I (quarterly bulletin of D.C. Kids Count Collaborative). In the
District of Columbia, for example, where the prevalence of kinship care is particularly high, about 21.500 of
the District's children are living in subfamilies, which includes a single parent and a grandparent, or other
relative, who heads the household. Id.
31. Id. at 3. Today, over 56,000 District children, 48% of the total, are living with a single mother.
About 7,400 children, 6% of the total, live with a single father. This compares with only 40,600 children who
live with both parents. The number of District children living in subfamilies grew from 8.000 in 1980, to
20,000 in 1990. Id.
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both, together and independently, led to a dramatic increase in the number and a
transformation in the nature of today's kinship care arrangements. 2 Since at least
1985, AIDS has increasingly been affecting women, particularly poor women in
African-American and Hispanic communities in the United States.83 The great
majority of women with HIV infection and AIDS are of childbearing age. 3' Many
are already mothers, usually single mothers, living in poverty and caring for their
children with the help of extended family members or friends.35 The kinship
caregiver, who constitutes the mother's support and caregiver network while she is
still alive and functioning, will likely become the informal custodian of the children
when the mother is hospitalized or dies.
As AIDS has increasingly afflicted women, the epidemic has become a family
disease. Children of parents with AIDS themselves become victims of the disease,
either because they are orphaned by parental AIDS, or because they are infected
by HIV themselves through perinatal transmission. 0 Statistics reflecting the
numbers of children orphaned by parental AIDS dramatize the impact of AIDS as
a family disease. Today, nearly 23,000 children and adolescents nationally have
lost a mother to AIDS.3 7 Researchers now estimate that by the year 2000, nearly
83,000 children and adolescents and another 64,000 young adults nationally will
have lost their mother to the epidemic.38 This unprecedented creation, within a
single decade, of a unique group of orphans due to an epidemic, has dramatically
increased the need for kinship caregivers.

32. Ellen Barry, Grandparent-Caregivers: The Need for Services and Support, LEGAL SERVICES
Fall 1991, Vol. 16, No. 2, at 1 (examining how drug and alcohol
abuse and incarceration have increased the number of grandparent caregivers).
33. For a more detailed discussion of families in the AIDS crisis, see generally Waysdorf, supra note 2.
34. Mary E. Guinan & Ann Hardy, Epidemiology of AIDS in Women in the United States, 1981
through 1986, 257 JAMA 2039, 2041 (1987) (analyzing the rate of AIDS in women and children).
35. Sheldon H. Landesman, Human Immunodeficiency Virus Infection in Women: An Overview, 13
SEMINARS IN PERINATOLOGY 2, 5 (1989) (arguing that HIV is just one more danger for women whose lives
are jeopardized by poverty, drug abuse, and inadequate health care).
36. Perinatal transmission accounts for 94% of all pediatric AIDS cases in the District of Columbia. In
1991, one out of every 67 women who gave birth in the District of Columbia was HIV-positive. AGENCY FOR
HIV/AIDS. DIsRICr OF COLUMBIA COMPREHENSIVE HIV/AIDS PLAN, 1992-1996, 1 (1992) [hereinafter
HIV/AIDS PLAN]. This rate is approximately ten times higher than the national average. Id. For more on
perinatal transmission of the AIDS virus, see Taunya Banks, Women and AIDS - Racism, Sexism and
Classism, 17 N.Y.U. REV. L. & SOC. CHANGE, 351, 353 (1989-90).
37. David Michaels & Carol Levine, Estimates of the Number of Motherless Youth Orphaned by
AIDS in the United States, 268 JAMA 3456, 3457 (1992) (estimating that more than 18,500 children have
been orphaned by AIDS and that this number will double by 1995).
38. Id. at 3458.
SECTION NEws. THE STATE BAR OF CA.,
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In the District of Columbia, some 430 women have contracted AIDS,"' most of
whom are of childbearing age, or are mothers. By the end of 1994, approximately
600 children and adolescents in the District of Columbia will have been orphaned
by parental AIDS. 40 That figure will rise to approximately 1400 by the year
2000.41 These children face not only the trauma of losing a mother at an early age,
but also the particular stigma and trauma associated with AIDS. " Further
compounding this tragic situation, one of three children born to an HIV-infected
mother will be HIV infected,"4 and will develop AIDS by the time he or she is two
years old."
When the plight of children and parents with AIDS is uncovered and examined,
the necessity of kinship care arrangements as a response to the AIDS epidemic
becomes clear. Similarly, the crack epidemic, substance dependency and parental
incarceration have led to an increased need for intergenerational involvement in
rearing the children of incarcerated or addicted parents." As with AIDS, crack
cocaine use by parents can have a variety of significantly detrimental physical and
socio-behavioral effects on the children. 46 In turn, the grandparents caring for such
children often find themselves stretched to their limits in dealing with these special
47
child-rearing problems.
Although private inter-generational child-rearing by grandmothers has become
more recognized, it is still seriously undervalued.48 Furthermore, the majority of
39. HIV/AIDS

SURVEILLANCE UPDATE REPORT, First Quarter Edition, 8 (May 1993).
40. CAROL LEVINE AND GARY STEIN. ORPHANS OF THE HIV EPIDEMIC UNmET NEEDS IN SIX US.
CITIES 22 (1994). In the District of Columbia, the racial disparity apparent in the demographics of AIDS is

stark. For example, in 1991 in the District of Columbia, African American women constituted 88.6% of all
cases of AIDS among women. HIV/AIDS PLAN, supra note 36, at 3-9. African-American children constitute
fully 96% of all pediatric AIDS cases in the District of Columbia. Id. at v.
41. Id.
42.

BARBARA DRAIMIN ET AL THE MENTAL HEALTH NEEDS OF WELL ADOLEscENrS IN FA%IuES WITH

AIDS, City of New York Human Resources Administration 49-50 (1992) (describing the effects that AIDS
has on adolescents who have a parent infected with the virus).
43. See Banks, supra note 36. at 353; see also Stephane Blanche etal., A Prospective Study of Infants
Born to Women Seropositivefor Human Immunodeficlency Ylrus Type I. NEw ENG J MED. 1643 (1989).
44. HIV/AIDS PLAN, supra note 36, at 93.
45. See Barry, supra note 32. at I; MINKLER & ROE, supra note 7, at 603 (noting that "[a]lthough
numerous factors have contributed to the rise in grandparent caregiving over the last decade, fcw have had as
dramatic an effect as the crack cocaine epidemic.").
46. See Barry, supra note 32, at 8.
47. Id.
48. See TAKAS. supra note 6, at 9 ("Yet, while kin can and do play an important role in prevention [i.e.
avoiding foster care and repeated re-entries into foster care], their role is not always explicitly recognized,
supported and maximized."); see generally Waysdorf, supra note 2.
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these kin are elderly. Many of these kin are frail or facing ill health themselves.
Many may have already accepted the role of familial caregiver for a period of
time, caring for and living with both the children and the parent, usually the
children's mother. Many more live in poverty or on the edge of poverty
themselves.49 Most face enormous fiscal pressures 0 Those who are not living on
public entitlements are likely to be living on fixed incomes."" Grandparents who
had been working may have had to leave the work force in order to provide full
time childcare, while others may have been forced back to work after retirement in
order to make ends meet. 2
Where does their support come from? Quite simply, from no one. In many cases
kinship caregivers receive few or no services from social service or child welfare
agencies. Generally, these kin have neither legal rights nor legal recognition as
guardians or custodians. They have limited access to public benefits, and no legal
protection for themselves or the children in their care.5 3 This has been the case,
despite the critical role they play, and despite current child welfare policy which
stresses the importance of family preservation and integrity.
For the most part, state and local governments and social service agencies have
not adapted their family and child welfare laws to address the evolving role of
private kinship care. Yet, these changes are critical." Private kinship care families
require public support, attention and recognition, as well as legal protection and
options, financial assistance, and supportive services. Even when kinship caregivers
are able to access legal services and ultimately obtain legal custody or
guardianship of the children in their care, they are still generally ineligible for
sufficient financial assistance or other supportive services to raise these children,
including benefits and services which are made available to certified foster
parents.5 5 The financial obstacles are even more burdensome and threatening for

49. See HELPING GRANDPARENTS. supra note 3, at 1.
50. Id.
51. D.C. KINSHIP CARE COALITION. POSITION STATEMENT (May 24, 1992), supra note 25, at 2.
52. Id.
53. Id.
54.

See TAKAS. supra note 6, at 9.

55. See Barry. supra note 32, at 6. The author, who directs a legal assistance program for incarcerated
women in California, discusses the inherent inequity between relative caregivers and non-relative foster care
parents in the disbursal of Title IV-E (foster care) funds through the state agencies. Foster care benefits are
only available to kinship caregivers in cases where children have been removed from their parents' home by
order of the juvenile court, pursuant to an abuse or neglect proceeding, and who then have been placed with
the grandmother or other kinship caregiver. The state maintains the actual legal custody of the children. In
these cases, the kinship caregiver is entitled to apply to become a licensed foster parent and, if approved, to
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the many kinship families who are facing pediatric AIDS and other diseases as
well as poverty-induced disabilities.
Although many private kinship caregivers are entitled to other public benefits,
most notably Aid to Families with Dependent Children (AFDC), * the
bureaucratic obstacles to accessing these benefits are often insurmountable. On a
daily basis, kinship caregivers face confusing and complex regulations,
unsympathetic welfare workers, insults and indignities, and bureaucratic resistance
in accessing AFDC, Medicaid, and Supplemental Security Income (SSI), for
children with special needs. This has been the case, even though kinship caregivers
do not face the same official restrictions in accessing AFDC, Medicaid and SSI as
they do for foster care, Title IV-E funds.51 Yet, because of the bureaucratic
hurdles that often obstruct access to these benefits, and the arbitrary application of
the rules by many caseworkers, kinship caregivers often experience great difficulty

receive foster care benefits for the care she is providing to the children. In some states, these programs are
called kinship foster care programs.
Grandparents and other relative caregivers, within a certain degree of relationship. can be eligible for
benefits under Aid to Families with Dependent Children (AFDC), Title IV-A, 42 U.S.C. § 601-617 (1988),
without the state acquiring legal custody of the child. However, AFDC payments are substantially less than
Title IV-E benefits; in some jurisdictions, they are from one-third to one-half of what that same child would
receive in a foster care situation.
Creating a system where significantly more children are placed in the custody of the state so that the
kinship caregivers can have the option of becoming foster parents is not necessarily the best solution. Kinship
caregivers often fear giving up custody of their family members to the state. In addition, kinship carcgivers,
who often are living on fixed or limited incomes, have a difficult time meeting the foster care licensing
requirements, which mandate, for example, that bedrooms be of a certain size and type and that siblings, of
any age, not share a bedroom.
Finally, states, such as New York and Illinois, which have implemented large kinship foster care
programs, are facing situations where there are no suitable permanency options for the children in the care of
kinship foster parents. In order to continue to receive foster care benefits, the children must remain in the
custody of the state. The adoption subsidy program, which permits a child to be adopted and still receive a
government subsidy equivalent to foster care payments, is the only alternative provided by the federal
Adoption Assistance and Child Welfare Act of 1980 which provides for ongoing foster care benefits. For many
reasons, adoption is ill-suited to kinship care arrangements. Consequently, children in the care of kinship
foster parents often remain in "legal limbo" just so they can receive foster care benefits.
Although the issue of financial assistance to kinship caregivers is a critical public policy problem which
must be addressed, it is beyond the scope of this article.
56. Aid to Families with Dependent Children (AFDC), Title IV-A, 42 U.S.C. § 601-617 (1988), is the
broadest form of welfare. Relatives to the fifth degree of relation who have assumed full-time care of the
children may receive AFDC for the children if they apply and are able to meet all of the eligibility
requirements. 45 CFR § 233.90(c)(l)(v) (1993). In our experience, relative caregivers have a difficult time
proving that they are eligible for AFDC benefits.
57. D.C. KINSHIP CARE COAUTION POSITION STATEMENT, supra note 25, at 2.
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in obtaining these entitlements. 8 This lack of governmental support presents a
tremendous financial disincentive to kinship caregivers taking on the responsibility
of child rearing.8 9
Kinship caregivers also lack access to psychological and mental health services,
physical and speech therapy, family counseling and other critically needed social
services for themselves and for the children in their care.60 These services are
especially needed by extended families in their efforts to promote family harmony
and grovth .under highly emotional and stressful situations. Indeed, grandparents
and other relative caregivers are confronted by unique stresses which are far
beyond the normal burdens and challenges of child rearing. These families need
and deserve more services, including mental health and family counseling, not less.
Too often grandparents are faced with the choice of raising their own
grandchildren in poverty, without financial assistance and other supportive
services, or of giving the children up to the state which will place them with
strangers in foster homes. 1 Kinship care arrangements provide children, who have
already suffered great hardship, with love, stability, and family continuity. Instead
of creating bureaucratic obstacles, financial disincentives, legal barriers, and
desperate situations, the courts as well as laws, regulations, and social service
institutions need to become more flexible, accommodating, and sensitive to the
needs of children and their extended families. The drafting and passage of the
Medical Consent Act was an important step in this process.

IL LEGITIVE HISTORY - THE PROCESS
One of the most significant aspects of the Medical Consent Act 2 was the
process leading up to its enactment. The legislative drafting process raised the
issues associated with kinship care before the community and gave the kinship
caregivers several different fora in which to voice their needs and concerns.
Throughout the entire process, kinship caregivers played a vital role both in
framing the issues and in keeping the drafting group focused. They participated in
drafting sessions, attended meetings with Councilmembers and other government
officials, and testified at the Public Hearing. The legislation, in turn, became a
58.
59.
60.
61.
62.

Id.
See TAKAS. supra note 6, at ii.
See Barry, supra note 32, at 6.
See supra note 55.
D.C. CODE ANN. § 16-4901 (Supp 1993).
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product of their pleas for assistance, their demands for recognition and respect,

and their collective voice, expressing their struggles to preserve the integrity of
their families.

A.

The Town Meeting

The drafting and legislative process, which took nearly a year to complete,
began with a town meeting in June 1992.63 This town meeting was, in essence, a
public "speak-out." It was attended by the Mayor, Sharon Pratt Kelly, the
Commissioner of Social Services, Clarice Walker, and members of the District of
Columbia Council. The presentation began with a panel of six kinship caregivers
who related their individual stories. Together these women presented a picture of
love, warmth, and caring; but also one of intense frustration, isolation, anger, and
despair. The women repeatedly described the barriers they faced in accessing
entitlements, in registering the children in school, and in obtaining medical care
for the children. The town meeting was taped and televised by the D.C. cable
television network.
As a result of the exposure of this town meeting, members of the D.C. Kinship
Care Coalition were invited to separate meetings with the Mayor and District
Councilmember William P. Lightfoot. After hearing the concerns of these
grandmothers and their advocates, the Mayor, through the Commission on Social
Services," created a task force to re-evaluate and to begin redefining the
Commission's policies and positions on kinship care and foster care."'

63. The town meeting was organized by the D.C. Kinship Care Coalition. See flyer (on file with
authors).
64. The Commission on Social Services is an agency within the Department of Human Services of the
District of Columbia. The Commission is comprised of the Income Maintenance Administration (which
determines eligibility for such programs as Aid to Families with Dependent Children. Food Stamps and
Medicaid); and the Child and Family Services Administration (which oversees the District's foter care
program and child protective services).
65. This working group developed recommendations and new policy positions which supported families,
and kinship care arrangements in particular.
Kinship Care is based on the basic premise that children are better off living with relatives, in an
environment that provides familiarity, stability and enduring loving relations. These placements represent
a less traumatic change for a child already traumatized by problems associated with abuse, neglect and
separation than a placement with non-relatives. It supports the child's need to identity with his family.
and to understand and be a part of his culture and history. Literature supports the concept that living
with one's birth family structure is critical to the growth and development of children and is the basis for
developing a strong sense of identity, self-worth and self-esteem.
Kinship Care Program Recommendations, developed by Kinship Care Work Group, coordinated by Sharan D.
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At meetings held subsequent to the town meeting, Councilmember Lightfoot
acknowledged the critical role of kinship caregivers and expressed his willingness
to introduce legislation which would begin to address the needs of kinship
caregivers. He viewed this as a multi-tiered process and suggested that the first
proposal be meaningful, yet limited and realistic in scope. The Coalition and
Councilmember Lightfoot agreed to focus the first legislative reform effort on
problems caregivers face in accessing medical and educational services for the
children in their care.
B.

The Drafting Process

Subsequently, a legislative and policy subcommittee of the D.C. Kinship Care
Coalition"6 began its work. This drafting group wrote and then revised the
legislation, gathered comments from interested members in the legal and child
welfare communities, and attended numerous meetings with Councilmember
Lightfoot and his staff. The subcommittee also researched and evaluated similar
legislation in other jurisdictions.6 7 This drafting process was primarily conducted

James, Commission of Social Services, Department of Human Services of the District of Columbia (on file
with authors).
In its written recommendations, the task force defined the term kinship care, issued general policy
statements, advocated for the development of preventive services and the establishment of a Kinship Care
Coordinator position, and advanced the positions that there needed to be increased financial assistance for
kinship caregivers and revised foster care licensing requirements and payment schemes. To date, these
recommendations have not been implemented. Id.
66. In addition to the authors, this group consisted of the following persons: Georgetown University law
students Alex Navarro, Mary Bissell and Mark Gerber; Brenda Shepherd-Vernon, Social Worker, Children's
National Medical Center and Chairperson, D.C. Kinship Care Coalition; Robin Scott, Policy Analyst for the
national office of the Children's Defense Fund; Shirley Hairston. member, D.C. Kinship Care Coalition; Ann
Wilcox, D.C. Commission for Women; Christopher Herrling, Deputy Director, Legal Aid Society of the
District of Columbia; Marianne Takas, ABA Center on Children and the Law; and Marianne Freeman, D.C.
Commission for Women.
67. The most similar state statutes were California's "Authorization of Medical Treatment of Minors,"
CAL. CIv CODE § 25.8 (West 1992) and Florida's "Other Persons Who May Consent to Medical Care or
Treatment of a Minor," FLA. STAT. ch. 743.0645 (1992). Several states have enacted laws which adopt the
Uniform Probate Code § 5-102 (formerly 1969 UPC § 5-1-4) or substantially similar provisions. For
example, Alabama's "Delegation of Powers by Parent or Guardian; Parental Authority," ALA CODE § 262A-7 (1991); Alaska's "Delegation of Powers by Parent or Guardian," ALASKA STAT. § 13.26.020 (1991);
Arizona's "Delegation of Powers by Parent or Guardian," ARiz REV. STAT. ANN. § 14-5104 (1991);
Colorado's "Delegation of Powers by Parent or Guardian," COLo REV. STAT § 15-14-104 (1991); Idaho's
"Delegation of Powers by Parent or Guardian," IDAHO CODE § 15-5-104 (1992); Indiana's "Delegation of
Powers; Exercise of Powers Under Power of Attorney," IND CODE § 29-3-9-1 (1992); Maine's "Delegation of
Powers by Parent or Guardian," ME. REV. STAT. ANN. tit. 18-A, § 5-104 (West 1991); Michigan's
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by students at the Georgetown University Law Center's Family Poverty Clinic,a
in conjunction with the Legal Services Department of the Whitman Walker Clinic.
Drafts were presented to the larger working group for comments and discussion.
The subcommittee also sought and considered critical feedback from family law
practitioners and interested members of the legal and child welfare communities.
Councilmember Lightfoot and his staff also participated in the drafting process.
They commented on drafts, gave the subcommittee insight into the political
process, and, in general, offered their assistance and support. Councilmember
Lightfoot also invited interested government officials to some of the meetings he
hosted in order to elicit their opinions and concerns prior to the bill's
introduction.69
C.

Proposed Consent to Educational Decisions Brings an Adverse Reaction

The initial draft of the bill was considerably broader in scope than the enacted
version. Specifically, the initial bill would have permitted the conveyance of
"Delegation of Powers by Parent or Guardian," MICH Coiip LAvs § 700.405 (1992); Minnesota's
"Delegation of Powers by Parent or Guardian," MINN. STAT. § 524.5-505 (1992); Missouris "Temporary
Delegation of Powers by Parent-Exceptions." Mo ANN STAT. § 475.024 (1992); Montana's "Delegation of
Powers by Parent or Guardian," MONT. CODE ANN. § 72-5-103 (1991); Nebraska's "Delegation of Po' ers by
Parent or Guardian" NEB REV STAT. § 30-2604 (1991); New Jersey's "Delegation or Parent's or Guardian's
Powers Regarding Ward's Care, Custody or Property; Limitations," NJ REV STAT. § 3B:12-39 (1992);
North Dakota's "Delegation of Powers by Parent or Guardian," N D CENT CODE § 30.1-26-04 (1992);
Oregon's "Delegation of Certain Powers by Parent or Guardian." OR. REV STAT. § 126.030 (1991): Utah's
"Delegation of Powers by Parent or Guardian." UTAH CODE ANN. § 75-5-103 (1992).
Since the enactment of the Medical Consent Act, several other states have enacted similar legislation. For
example, Georgia's "Consent for Surgical or Medical Treatment." G& CODE ANN. § 31-9-2 (Michie 1992);
Louisiana's "Provisional Custody by Mandate," LA. REV STAT A\.. §§ 9.951 - 9.954 (West Supp. 1994);
and North Carolina's "Authorization to Consent to Health Care for Minor." N.C. GEN STAT. § 32A.34
(1993).
68. This clinic was designed in part to meet the needs of kinship caregivers. As was discussed in Parts I
and 11,
federal and state laws and regulations, as well as traditional advocacy methods, do not meet many of
the needs of these caregivers. One of the primary goals of the clinic was to focus on caregiver needs in a more
holistic fashion, with an eye towards needed law reform. In the clinic, the law students worked simultaneously
on both individual cases and non-litigation assistance projects, such as legislative advocacy on the medical
consent bill. In conjunction with the D.C. Kinship Care Coalition, law students also conducted community
workshops for groups of kinship caregivers where they taught the caregivers how to access the public
entitlement programs and what their rights were within these programs. This clinical model both benefitted
the clients and provided a comprehensive and rich educational experience for the students.
69. Dr. Marlene Kelly, Administrator of the Ambulatory Health Care Administration of the
Commission of Public Health, attended on occasion, as did the legal staff of the Council for Child Abuse and
Neglect, administrators from the D.C. Public Schools Superintendent's Office, and At-Large Board of
Education Member, Jay Silberman.
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educational decision-making authority, allowing parents to delegate to caregivers
the authority to consent to educational decisions, including registering the children
in school.
Kinship caregivers more often than not have an extremely difficult time
enrolling the children in their care into public school. Some of these children are
forced to wait months, if not years, before beginning or continuing their
education.70 Most kinship caregivers do not have formal legal custody of the
children they are raising and thus cannot prove, under District regulations, that
the children in their care are residents of the District of Columbia. 7 1 In D.C.
Kinship Care Coalition meetings, grandmothers and other caregivers consistently
urged that this onerous obstacle to accessing education be abolished. This concern
was initially just as important to the caregivers as the concern about accessing
medical care for the children.
Unfortunately, the D.C. Public Schools and the D.C. Board of Education
opposed the educational consent provision in the draft bill. The D.C. Public
Schools and School Board took the position that procedures already existed to
handle the educational needs of children living in kinship care situations. 1 With
the approval of the D.C. Kinship Care Coalition, the drafting group chose to omit
this option from subsequent versions of the legislation. The drafting group did so
because the D.C. Public Schools and School Board threatened to oppose the
legislation in its entirety if the educational provision was not dropped.
70. The authors have personally counseled kinship care families where a child has spent a semester or
more of school sitting at home watching television. The child had to wait until the kinship caregiver could
secure legal custody from the Superior Court. Family Division, before the child could be registered at the
neighborhood public school.
71. In general, a student must be in the custody or control of a parent or guardian who is a resident of
the District of Columbia. D.C. MUN. REGS. tit. 5, § 2000.2(a) (1993). Guardian is defined as "a person with
legal custody or control of a student who has been appointed legal guardian or custodian of the student by a
court of competent jurisdiction." D.C. MUN. REGS. tit. 5, § 2099.1 (1993). Evidence of District residency may
include, but is not necessarily limited to, the following:
(a) proof of payment of D.C. personal income tax; (b) title to residential property in the District of
Columbia, or valid, unexpired lease agreement or receipts for payment of rent on a D.C. residence in
which the applicant actually resides; (c) a valid, unexpired D.C. Motor Vehicles Operators Permit, or a
D.C. Motor Vehicle Registration; (d) maintenance of D.C. voter registration; (e) maintenance of a bank
account(s) or local credit account(s) in the District of Columbia; and (f) membership in a church or other
local organization operating in the District of Columbia.
D.C. MUN. REGS. tit. 5, § 2099.1 (1991). See also D.C. CODE ANN. §§ 31-603, 31-604 (1993).
72. These school organizations also argued that families would abuse this option by authorizing
fraudulent consent forms in order to have their children attend schools in the District when in actuality they
were Maryland or Virginia residents; or to have the children attend "higher quality schools" out of the
District neighborhood zone in which they were actually residing.
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D. Passage of the Law
The law was then enacted in three steps. On December 15, 1992, the legislation
was first introduced on an emergency basis."1 The legislation passed by a
unanimous vote of the Council and went into effect on January 6, 1993.7' The
Emergency Resolution, which accompanied the emergency bill, emphasized the
urgent and critical need for District children in the care of adults other than
parents to be able to access and receive health care immediately. The emergency
legislation remained in effect for ninety days."1
On January 5, 1993, the temporary version of the legislation was adopted by the
Council.76 It went into effect on March 27, 1993, and extended the law for another
six months after the emergency law expired.77 Also on January 5, 1993,
Councilmember Lightfoot introduced the permanent version of the legislation."i
This bill was immediately referred to the Council's Committee on Human Services
for hearings and investigation. 0
A public hearing s " on the permanent version of the law was held on May 5,
1993, before the Committee on Human Services. After the record from this
hearing was considered, the legislation was marked-up and recommended for

73. Under the D.C. Self Government and Governmental Reorganization Act, legislation can be passed
pursuant to an emergency resolution. D.C CODE ANN. § 1-229(n) (1981 & Supp. 1994) and D-C CODE ANN.
§ 1-227 art. IV(B) (1981 & Supp. 1994).
74. Authorization for Medical Consent for Children in the Care of Adults Other than Parents
Emergency Act of 1992, 40 D.C. REG. 655 (1993).
75. D.C. CODE ANN. § 1-229(a) (1981 & Supp. 1994). Emergency legislation cannot remain in effect
for longer than 90 days. D.C. CODE ANN. § 1-227 art. IV(B)(412)(c) (Supp. 1994).
76. Temporary legislation is authorized pursuant to DC CODE ANN- § 1-233(c)(1) (1981). The
temporary bill must be substantially similar to the emergency bill and may remain effective for not more than
225 days. D.C. CODE ANN. § 1-227 art. IV(B)(413) (1981 & Supp. 1994).
77. Authorization for Medical Consent for Children in the Care of Adults Other than Parents
Temporary Amendment Act of 1992, 40 DC. REG. 2334 (1993).
78. See Memorandum to Members of Council of the District of Columbia from Phyllis Jones, Secretary
to the Council, January 6, 1993 (giving notice to the entire Council that the Authorization for Medical
Consent for Children in the Care of Adults Other that Parents Act of 1993, Bill 10-15, was introduced by
Councilmember Lightfoot and co-sponsored by Councilmembers Cropp. Evans, Jarvis, Mason., Nathanson,
and Thomas on January 5, 1993).
79. The Committee on Human Services was then and is currently chaired by Councilmember Linda
Cropp.
80. Actually, it was a Public Roundtable. There is little difference between a Public Hearing and a
Public Roundtable. Public Roundtables are not always broadcast on the D.C. Cable Access Channel, as are
hearings. However, in this case, it was. There also is a difference in the number of days notice that is required
for a Public Hearing, as compared to a Public Roundtable.
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approval, with a few minor amendments,81 by the Committee on Human Services
on June 3, 1993. On July 29, 1993, an amended permanent version was passed by
a unanimous vote of the full D.C. Council.82 The bill was then approved by the
Mayor and Congress and went into effect on October 15, 1993.
E. The Public Hearing
Preparation for and participation in the hearing was an extraordinary and
inspiring experience. The public hearing was an opportunity for all interested and
concerned persons, especially kinship caregivers, to speak out and be heard.
Equally important was the underlying reality that the voices heard on that day
were contributing to actual changes in laws. Fifteen persons testified and an
additional three persons submitted written testimony. Of these, two women, 8 an
aunt and a grandmother, presented the most effective and powerful testimony 84
before the Committee and all of the District of Columbia. 5
Ms. Shirley Hairston, a former kinship caregiver and founding member of the
D.C. Coalition, testified about her extreme difficulty in obtaining medical care for
a nephew she was raising. Although Ms. Hairston had a letter of authority from
her sister, the health clinic near Ms. Hairston's home refused to provide even
routine treatment to her nephew. Consequently, only when the young child became
seriously ill was Ms. Hairston able to access treatment for him at the Children's
National Medical Center emergency room. 86
81. One of the changes was to delete the requirement for a notary's signature on documents authorizing
consent. A majority of persons involved in the drafting and the public roundtable felt that the burden imposed
by a notary requirement far outweighed any degree of authenticity that it might provide. Instead, the statute
was amended to include language which makes the written authorizations subject to the laws of forgery of the
District of Columbia as they are codified in D.C. CODE ANN. §§ 22-3841, 22-3842 (1989 & Supp. 1994).
82. The title of the bill was changed to acknowledge the existence of amendments. The final bill which
was introduced and passed was entitled the "Authorization for Medical Consent for Children in the Care of
Adults Other than Parents Amendment Act of 1993."
83. A third kinship caregiver submitted testimony which was read aloud at the hearing by Brenda
Shepherd-Vernon, Social Worker, Children's National Medical Center and Chairperson of the D.C. Kinship
Care Coalition. This testimony was incorporated into Ms. Shepherd-Vernon's testimony.
84. Georgetown law students from the Georgetown Family Poverty Clinic met with these kinship
caregivers and assisted them in preparing their testimony. These students were very careful to let the
caregivers know and feel that this was their opportunity to speak and to be heard, and that they were free to
say whatever they felt was important.
85. The hearing was aired on the D.C. Cable Access Channel 13.
86. Testimony of Shirley Hairston at the Public Hearing concerning Bill 10-15, Authorization for
Medical Consent for Children in the Care of Adults Other than Parents Act of 1993, included in Report and
Summary by Linda W. Cropp, Chairperson, Committee on Human Services, Council of the District of
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Ms. Vernell Myers, a caregiver to her grandson, Brandon, also testified to her
trying and exasperating experiences when she attempted to access medical services
for Brandon.
When I took Brandon in for a physical so he could join the track team at
school, our local clinic refused to perform a routine check-up on him. I told
them that I was responsible for him, and that he needed to be seen right
away. I told them it wasn't fair to deny him medical care because his mother
didn't have it together. The clinic didn't even want to hear it. After trying my
hardest to convince them to see Brandon, I left the clinic in tears. I began to
worry constantly that if anything serious were to happen to Brandon, no one
would help him. That kept my husband and me awake at night.
One of the social workers told me that if I got Brandon a Medicaid card,
maybe they would see him, but the government said I couldn't get a copy of
the card because his mother already had one, so that wasn't much help. I still
couldn't get him any medical care. I understand that doctors and clinics are
afraid of lawsuits, but there has to be some bargaining ground. There is a
time when exceptions have to be made for the sake of the child.
That is why this law is exactly the help other grandmothers and I need to
get treatment for the children for whom [we] are caring. Not only do the
children deserve emergency care, but also routine check-ups so they can
participate in school activities and grow into better people. While Brandon
now receives care at Children's Hospital, this law is exactly the help that I
would have needed.87
Several members of the legislative and policy subcommittee of the D.C. Kinship
Care Coalition as well as interested members of the legal, medical and child
welfare professions testified." For example, Dr. Muriel D. Wolf, on behalf of the

Columbia, to all Councilmembers (June 3. 1993), concerning Bill 10-15, Authorization for Medical Consent
for Children in the Care of Adults Other than Parents Act of 1993.
87. Testimony of Vernell Myers included in Report and Summary by Linda W. Cropp, Chairperson.
Committee on Human Services, Council of the District o Columbia. to all Councilmembers (June 3, 1993),
concerning Bill 10-15, Authorization for Medical Consent for Children in the Care of Adults Other than
Parents Act of 1993.
88. The following is a complete list of those persons who testified as reported in the Committee on
Human Services Report and Summary to the D.C. Council: Muriel D. Wolt. MD. Member. Mayor's
Committee for Placement of Children in Family Homes. Associate Medical Director. Pediatric Ambulatory
Center, Children's Hospital, President, D.C. Chapter of the American Academy of Pediatrics. Associate
Professor of Pediatrics. George Washington University School of Medicine; Betty Cato. MD. Vice Chair.
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Mayor's Committee for Placement of Children in Family Homes,89 cited to a
specific circumstance to illustrate the difficult ethical, moral, and legal dilemmas
doctors face when they examine children in need of immunizations and routine
medical services,9 0 but who are without a caregiver with the legal authority to
consent to such treatment.
Testimony from the District of Columbia's Executive Branch indicated an
important shift in District public policy on the merits of kinship care as opposed to
foster care.
Bill 10-15 represents the first of what one hopes will be many major steps
the District will take to address fully the challenges currently encountered by
relatives caring for children in the absence of their parents. The intent of this
act is consistent with current trends in child welfare practice, as well as one of
the goals of the Commission - to provide increased supports and services
that recognize and respect the value of families and enhances empowerment
of families and their ability to care for their own members. Institutionalizing
this concept throughout District Government is essential to ensuring family
stabilization, family preservation, and individual self-determination and
independence.
We recognize the importance of kinship relationships to a child's growth
and development. From the earliest recorded history, parents have relied on
extended families to care for their children during times of need or stress.
Legislation Committee of the Medical Society of the District of Columbia, Brenda Shepherd-Vernon, MSW,
LCSW. Children's National Medical Center, Chair, D.C. Kinship Care Coalition; Ms. Shirley Hairston, Co.
Chair. Legislative and Policy subcommittee of the D.C. Kinship Care Coalition; Vcrnell Myers, citizen; Randi
Mandclbaum, Clinical Law Fellow, Juvenile Justice Clinic, Family Poverty Division, Georgetown University
Law Center: Susan Waysdorf, Staff Attorney, Whitman-Walker Clinic; Phyllis Wolfe, Director, Children's
Defense Fund - D.C.: Marianne Takas, Project Director, ABA Center on Children and the Law: Ann
Wilcox. Staff Attorney, University Legal Services, Commissioner, D.C. Commissioner for Women: Dana
Burdness Wilson, Program Manager, Kinship and Family Foster Care, The Child Welfare League of
America; Susan Hoffman, Public Service Counsel, Crowell and Moring; Arthur Spitzer, Legal Director,
American Civil Liberties Union of the National Capital Area; David Levy, President, Children's Rights
Council; and Clarice Dibble Walker, Commissioner, Commission on Social Services, Department of Human
Services of the District of Columbia (presented by Annie Goodson, Executive Assistant, Commission on Social
Services).
89. Dr. Muriel Wolf is Associate Medical Director for the General Pediatric Ambulatory Center at
Children's National Medical Center, President of the D.C. Chapter of the American Academy of Pediatrics,
and an Associate Professor of Pediatrics at the George Washington University School of Medicine.
90. Emergency health care providers that participate in federal payment programs such as Medicare are
required to provide emergency medical care irrespective of a patient's ability to pay. 42 U.S.C. § 1395dd
(1988).
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Redefining "family" beyond that of one's birth to include the extended family
constellation allows for an explanation of caregivers that can and often does
span four generations of relatives and persons who are close family friends.
Today, with the dramatic and disturbing increase in societal problems and
challenges confronting families, which in many ways has contributed to the
weakening of the family structure and the removal of unprecedented numbers
of children from their homes, society's reliance on relatives is even more
prevalent and critical."
As is indicated from this excerpted testimony, the District's child welfare policy
appears to be moving away from a dependence on traditional foster care
arrangements towards a policy which supports families, kinship care arrangements,
and the concepts of family preservation, integrity, and self-determination. The long
term implications of this apparent shift in the District's child welfare policy
remain unclear. However, it is clear that the Medical Consent Act's drafting and
legislative process did play some role and that the Commission's articulated
commitment to change cannot be underestimated. Moreover, the D.C. Kinship
Care Coalition's efforts to exert favorable influence over this shift in public policy
continue.
In sum, the process of legislating the Medical Consent Act brought to the
forefront many of the problems that kinship caregivers confront on a daily basis. It
provided a unique opportunity for kinship caregivers to voice their concerns and
needs. They began to see tangible changes in District law and policy - changes
that will directly affect their lives and the lives, safety, and welfare of the children
in their care. Although only a beginning in the larger, critically needed process of
legislative reform, the success of this legislation helped to empower and motivate
kinship caregivers to do more. This in turn inspired and stimulated other activities
and legislative endeavors both in the District and elsewhere.

91. Testimony of Annie J. Goodson. Executive Assistant. Commission on Social Services. Department of
Human Services of the District of Columbia, at the Public Hearing concerning Bill 10-15. Authorization for
Medical Consent for Children in the Care of Adults Other than Parents Act of 1993. included in Report and
Summary by Linda W. Cropp. Chairperson, Committee on Human Services, Council of the District of
Columbia, to all Councilmembers (June 3, 1993). concerning Bill 10-15. Authorization for Medical Consent
for Children in the Care of Adults Other than Parents Act of 1993. Ms. Goodson presented this testimony on
behalf of Clarice Dibble Walker, Commissioner of Social Services.
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IV.

NEED FOR FLEXIBLE PERMANENT CARE AND OTHER LEGAL OPTIONS.

During the period that the District of Columbia Council passed the Medical
Consent Act, other states also were introducing legislation to assist kinship
caregivers. In addition, important supporting federal legislation was initiated in
both the U.S. Senate and the House of Representatives. The D.C. Medical
Consent Act exists within the context of this new generation of legislation, and for
this reason, further discussion of these bills follows.
Several of the new laws reform and revise traditional family laws of custody and
guardianship by allowing kinship caregivers to assume some parental rights,
without gaining full legal custody of the children, and without forcing parents to
relinquish their own parental rights. In supporting flexible custody arrangements,
these new laws create a framework for empowering parental choice and protecting
kinship care arrangements.9"
A.

New York Standby GuardianshipLaw

One of the most significant new alternatives to traditional custody and
guardianship laws, explicitly designed to benefit parents with AIDS and other
terminal illnesses, was passed in New York State on June 30, 1992."' This new law
allows for the appointment by the court of a standby guardian, or for the nonjudicial nomination of a standby guardian for a minor, to take effect upon the
9
incapacity or death of a parent. '
The appointment or nomination can be executed before the ill parent's death or
incapacity. The parent, however, does not relinquish her own parental rights. Once
executed, the appointment provides for concurrent parent-caregiver authority
during the parent's lifetime, but does not affect nor diminish the rights of the

92.

See TAKAS. supra note 6, at 6-7.
There are unquestionably cases in which private kinship care, if voluntarily arranged by all parties,
offers a positive alternative to unnecessary state, custodial intervention. . . . Again, a delicate balance
exists. On the one hand, the right of families to make appropriate private family arrangements which may
resolve or avoid the need for long-term continuing state intervention should be preserved, even in many
cases in which options are being discussed with a child welfare caseworker.
. . . Rather than asking families to adapt to ill-fitting rules, the goal must be to adapt the system to
serve the child within the kinship network. Id.
93. See N.Y. SURROGATE COURT'S PROCEDURE ACT LAW § 1726 (McKinney 1992). The new law
amends Article 17 of the Surrogate Court's Procedure Act by adding a new section, § 1726. Florida also has
a similar standby guardianship law. FLA STAT. ch. 744.304 (1) (1993).
94. N Y SURR CT PROC ACT LAW § 1726 (4)(b)(i) (McKinney 1992).
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delegating and custodial parent. The standby guardianship law also does not
disturb the procedural due process rights, nor the substantive parental rights of the
biological, noncustodial parent. As its legislative history reflects, the law fills the
gap between the inadequate legal mechanisms of Last Wills and Testaments and
traditional guardianship proceedings.95
The New York law provides a legislative model for addressing the social and
legal needs of families affected by the AIDS epidemic.00 It is centered on
promoting the empowerment of the ill parent."7 The parent's choice of a caretaker
will be approved by the court, as long as the parent is certified to have a terminal
illness with prognosis of death within two years,08 and the court finds that the

95. See Margaret Valentine Turano, Practice Commentaries, N Y SUtR CT PRoc AcT LAW, § 1726.
The legislative history states:
This law represents a dramatic improvement over prior laws. Before the enactment of this section a
parent could nominate a guardian by will, Domestic Relations Law § 81, but it was not binding and the
parent could not be certain during her lifetime that the court would honor her wishes with respect to her
children. A parent could also nominate a guardian by deed, Domestic Relations Law § 81. but the court
could reject the parent's nomination. Most parents did not like the third alternative any better, namely.
appointment of a guardian during their own lifetimes, because it would mean relinquishing their parental
authority to another.
96. Governor Mario M. Cuomo stated upon his June 30, 1992. approval of the nev lawThe bill, part of my 1992 Legislative Program and a Decade of the Child initiative, enables a parent
to choose a standby guardian, whose authority would take effect upon the parent's incapacity,
debilitation, death or consent.
Cases of AIDS among parents of young children have, sadly, highlighted the need to enhance the
ability of parents to plan for the care of their young children should the parent die or become
incapacitated....
The bill provides two ways for a parent to empower a standby guardian to care for his/her child if
the parent is no longer able to do so personally.
The bill not only affords some peace of mind to desperate parents, it helps children by settling issues
relating to their custody as early as possible, avoiding foster care in some cases.
1992 N.Y. LAws 2880.
97. See Turano. supra note 95, which states:
This statute fills a very important gap, namely the care of a person's minor children. It was, sadly.
motivated by the increased incidence of AIDS and its special impact on single parents, particularly single
mothers.
The new law permits a person to arrange for judicial appointment of a standb) guardian by showing
that he or she is likely to become incapacitated or to die within two years. That judicially appointed
guardian's authority would commence upon the parent's death or incapacity, or upon the parent's consent.
Alternatively. a parent can designate a standby guardian by a signed and witnessed instrument. This
procedure will be useful for persons who have insufficient time for the more formal judicial appointment.
98. See N.Y SURR CT PROC ACT LAW § 1726(3)(d)(i) (McKinney 1992).
If the court finds that there is a significant risk that the petitioner will become incapacitated or die
within two years of the filing of the petition and that the interests of the infant will be promoted by the
appointment of a standby guardian of the person and/or property it must make a decree accordingly.
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appointment promotes the child's best interests. 9 Even after execution of a
standby guardianship, the delegating parent can revoke his or her standby
guardianship at any time. 00
The legislative history of the New York standby guardianship law closely
parallels that of the D.C. Medical Consent Act. The strengths of this New York
law can be directly attributed to the fact that the legislation grew out of a project
conducted by advocates and legal aid lawyers for parents with HIV and AIDS.'0 1
B.

Federal Standby GuardianshipLaw

The federal counterpart to the New York standby guardianship law also seeks to
empower terminally ill parents in making decisions regarding custody of their
children. This legislation, entitled the "Standby Guardianship Act", was
announced on March 15, 1993 by its sponsor, U.S. Representative Carolyn
Maloney (D-NY).' 0 ' The bill is intended to "help chronically ill parents plan for
the futures of their children."' 0 3
The central purpose of this legislation is to permit terminally ill parents, before
their death, to make decisions concerning the custody and/or guardianship of their
children.'0 4 The proposed legislation achieves this goal by requiring states to put
99. This includes ensuring that neither the "child, a person nominated to be the guardian of the child, or
the petitioner is the subject of an indicated report filed with the statewide register of child abuse and
maltreatment." N.Y. SURR. CT. PRoc. AcT LAW §§ 1706, 1707 (McKinney 1992).
100. See N.Y SURR. CT. PROc. AcT LAW § 1726(4)(f) (McKinney 1992). The parent may revoke a
standby guardianship created under this subdivision:
(i) by notifying the standby guardian verbally or in writing or by any other act evidencing a specific
intent to revoke the standby guardianship prior to the filing of a petition; and (ii) where the petition has
already been filed, by executing a written revocation, filing it with the court where the petition was filed,
and promptly notifying the standby guardian of the revocation.
101. See 1992 NY. LAW 2580-8I. This legislative drafting group, working over a period of more than a
year, included lawyers from the Montefiore Medical Center, Department of Epidemiology and Social
Medicine, the South Brooklyn Legal Services HIV Project, the Legal Action Center. and the Gay Men's
Health Crisis.
102. See Press Release from Office of Congresswoman Maloney (D-NY) (March 15, 1993) (on file with
authors) [hereinafter Press Release]. Rep. Maloney sought "to make her bill part of major family preservation
and child protection legislation expected to be introduced soon in the House of Representatives." Id.
103. See id.
104. See id., in which the Congresswoman is quoted as stating the following:
All too often, chronically ill parents, including single mothers with AIDS, find it difficult - if not
impossible - to name a guardian for their children prior to death .... In many eases, the courts
determine the custody of children without any direction from the deceased parent. In other cases, state
judges overrule parental wishes expressed in wills.
The situation cries out for new legislation to give parents more control over the future of their
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"in effect laws and procedures that permit any parent who is chronically ill or near
death, without surrendering parental rights, to designate a standby guardian for
the parent's minor children. .. "05 The bill seeks to enforce this requirement by
amending Title IV-E of the Social Security Act' to require states to have a
standby guardianship law in place as a condition of eligibility for federal funds for
07
foster care and adoption assistance.
C. Federal "GrandparentsRaising GrandchildrenAssistance Act of 1993"
Senator William S. Cohen (R-ME) proposed a multifaceted piece of legislation
entitled "The Grandparents Raising Grandchildren Assistance Act of 1993" on
May 25, 1993. Like the Maloney bill, it seeks to compel the states to provide
broader options to extended families and to eliminate legal barriers and financial
obstacles facing kinship caregivers. Senator Cohen's bill is in direct response to the
growing phenomena of grandparents and other kin raising today's children.108
The primary goal of the proposed "Grandparents Raising Grandchildren
Assistance Act of 1993" is to mandate state and federal provision of services to
grandparents. The bill's purpose is to "recognize the needs of these skippedgeneration families and address how our nation's family policies and support
systems are serving their interests" r1 0 Through this novel piece of legislation,
Senator Cohen, a member of the Senate Special Committee on Aging, seeks "to
ease the bureaucratic barriers faced by these grandparents.""10 The legislation
grew out of a hearing held by the U.S. Senate Special Committee on Aging, in the
summer of 1992."'

children and to help ease the transition for children left motherless by AIDS ...
Before the end of the decade, as many as 125,000 children nationwide will lose their mothers to
AIDS. . . . These mothers have a right to participate in planning the futures of their children.
105. See H.R. 1354, 103d Cong., 1st Sess. § 2 (1993).
106. 42 U.S.C. §§ 670-79 (1988 & Supp. 1991) (concerning federal tunding o state Foster Care and
Adoption Assistance programs).
107. See H.R. 1354, 103d Cong.. Ist Sess. § 2 (1993).
108. Letter from Senator William S. Cohen to colleagues I (April 19, 1993) (on file w'ith authors)
[hereinafter Dear Colleague Letter].
109. Id. at 2.
110. Id. at I.
Ill. Id. at 1.
The hearing highlighted the growing trend in American families in which grandparents are being
forced back into parenthood a second time around. The problems of drug addiction, sexual and physical
abuse, AIDS, crime, divorce, and teenage pregnancy are crippling the American family and requiring
many grandparents to raise their children's children. These grandparents are providing an imaluable
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The Cohen legislation proposes a package of legal and policy reforms. It would
compel the National Association of Insurance Commissioners (NAIC) to establish
a model definition for "dependency" so that health insurance policies would cover
grandchildren on policies held by their grandparents. 112 In addition, the legislation
would allow eligible grandchildren to qualify for certain Social Security benefits.
Under current law, a grandchild is eligible for Social Security survivor and
disability benefits only if the child is legally adopted by the grandparents, or if
both naturalparents are deceased.113
The new law also would direct the U.S. Bureau of the Census to collect
statistically significant data on the growing trend of grandparents raising
grandchildren, and on the makeup of skipped-generation families.1 1 4 In addition,
the legislation would establish a National Grandparent Resource Center to act as
an information clearinghouse for services to grandparents raising their
grandchildren, which would include a legal services referral system and referrals
for financial assistance.118
Finally, the proposed "Grandparents Raising Grandchildren Assistance Act of
1993" advocates a significant policy position on the inappropriateness of foster
care for many of today's abandoned and orphaned children. 1" The new law would
provide a model kin-notification provision for states to adopt when children have
been abandoned or orphaned by their biological parents. 17 Before turning a child
over to the state for placement in foster care, states would have to make a
reasonable effort to notify the next of kin that the child is in need of a
placement. 18 In the past, when a child has been placed in foster care and has
become a ward of the state, without the next of kin's knowledge, it has been
extremely difficult for a relative to become the child's caregiver.119
The bill only pertains to grandparents raising their children's children. The fact
is that aunts, uncles, adult siblings and cousins play as significant a role in kinship

service to our society by enabling a child to remain within their own families as long as possible.

Id.
112. See S. 1016, 103d Cong., Ist Sess. § 5 (1993).
113. Id. at§ 3.
114. Id. at§ 6.
115. Id. at§ 7.
116. See 139 CONG REC. S.6453 (daily ed. May 25, 1993, statement of Sen. Cohen) "[Grandparents]
are stepping forward to raise their grandchildren in order to keep their families together and to prevent the
children from being thrust into the foster care system."
117. See S. 1016, 103d Cong., IstSess. § 4 (1993).
118. Id.
119. See Dear Colleague Letter, supra note 108, Section by Section Analysis § 2.
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caregiving as many grandparents do. Nevertheless, this federal bill, like the
Maloney legislation and state legislative initiatives, is an important step in
breaking the silence surrounding kinship caregiving for children today.

V.

CONCLUSION

The process of legislating the District of Columbia Medical Consent Act
brought to the forefront many of the problems and concerns of kinship caregivers.
It also highlighted the importance of giving voice to, and including in the process,
the intended beneficiaries of any law reform project. In this case, the kinship
caregivers themselves stated that the current laws were not working for them. The
advocates then responded. They responded, however, not by trying to develop ways
to fit this group of persons into the current laws, systems and regulatory schemes,
which were never designed with them in mind, but rather by creating new laws.
Developing new rules through legislative changes or amendments may not
always be the best answer. Yet, in the case of kinship care, where the existing
systems and traditional family laws work against, not for, the stability and security
of the family, legislative reform was and still is a necessity. The process of change,
however, must include the caregivers, and must promote self-determination, family
integrity, and an expanded definition of the family. Only then will the needs of the
families truly be met, the kinship caregivers empowered and assisted, and the
quality of their lives and the lives of the children in their care improved.

